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ssociations are often faced with the 

question of how to deal with smokers 

and the secondhand smoke they create. If 

secondhand smoke drifts from a residence 

or common area into a neighbor’s home, is 

that a nuisance? Or do residents generally 

have a right to enjoy a cigarette in peace? 

How can associations deal with this issue 

in a fair, even-handed way, and what legal 

tools do they have at their disposal?  

First, the facts. According to the Center 

for Disease Control’s (“CDC”) website, 

cigarette smoking is the leading cause 

of preventable disease and death in the 

United States, accounting for more than 

480,000 deaths every year. In 2018, nearly 

14 of every 100 U.S. adults, aged 18 years or 

older, smoked cigarettes. However, cigarette 

smoking has significantly declined in recent 

years: smoking is down from 20.9% of 

American adults in 2005 to 13.7% in 2018. 
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What associations can do to 
address smoking in common 
areas and inside units.
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Continued on page 4

Statistics also suggest that cigarette smoking 

is generational: current cigarette smoking is 

lowest among those aged 18 to 24 years old, at 

8.4%.

So what does this mean for associations? 

Smoking rates are declining in the U.S. 

Research conducted in recent years has 

also brought the harmful effects of tobacco 

smoke to light, and local, state and federal 

governments have made a concerted effort 

to inform the public of these harmful effects. 

However, smokers are still out there. As a 

result, non-smokers appear to be increasingly 

less tolerant of smokers because they are 

more aware than ever of the harmful effects 

of secondhand tobacco smoke. Non-smoking 

residents are now demanding that association 

boards take action.  

Is an association obligated to respond? As a 

general matter, associations are required to 

enforce nuisance provisions set forth in their 

CC&Rs. Secondhand tobacco smoke traveling 

into a residence can be reasonably interpreted 

to be a nuisance. Associations should enforce 

their CC&Rs, as appropriate, against owners 

when secondhand smoke from their residence 

constitutes a nuisance to other residents. 

An association can face steep penalties 

for failing to enforce its CC&Rs. By way 

of example, in Chauncey v. Bella Palermo 

Homeowners Association et al, (2013) Orange 

County Superior Court Case No. 30-2011-

00461681, the defendant association’s CC&Rs 

included a standard nuisance provision. 

Plaintiff homeowners complained to the 

association about their neighbors’ incessant 

smoking, which caused secondhand smoke 

to constantly enter their unit and aggravated 

their son’s asthma. Plaintiffs filed suit against 

both the neighbors and the association, 

alleging in part that the association failed to 

enforce the CC&Rs nuisance provision.  The 

jury found that the association breached its 

CC&Rs. Plaintiffs were awarded damages and 

the association was required to pay plaintiffs’ 

attorneys’ fees. 

There are challenges, however, associated 

with enforcing a nuisance provision. What is 

or is not a nuisance is a subjective standard. 

After all, what is a nuisance to one person may 
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Continued from page 3

not be a nuisance to another. Further, it may 

be difficult for an association to determine 

if smoke is really transferring, or where the 

smoke is coming from. For that reason, an 

outright ban on smoking may be easier to 

administer, since it is an objective standard.

But do associations have authority to enact 

an outright ban against smoking tobacco 

in the community? And will a court uphold 

such a ban as enforceable? Unfortunately, 

we are not aware of a published California 

case regarding enacting a total smoking ban. 

However, in Birke v. Oakwood Worldwide et 

al. (2009) 169 Cal.App.4th 1540, a residential 

apartment complex banned smoking in all 

indoor common areas and indoor units, but 

permitted smoking in all outdoor common 

areas. The plaintiff, a resident with asthma, 

sued the apartment complex, alleging that 

the failure to abate the tobacco smoke in the 

outdoor common areas was a nuisance. The 

trial court granted the apartment complex’s 

demurrer to plaintiff’s first amended complaint 

without leave to amend. Plaintiff appealed. 

The appellate court ruled that plaintiff alleged 

a valid nuisance claim. Birke is helpful for 

California associations who wish to prohibit 

smoking. It underlines the concept that 

landlords may have an affirmative obligation 

to mitigate/address secondhand smoke as part 

of their existing “duty to take reasonable steps 

to maintain its premises in a reasonably safe 

condition.” Community associations are not 

landlords per se, but California courts have 

treated them like landlords in cases such as 

Frances T. v. Village Green Owners Assn. (1986) 

42 Cal. 3d 490. 

Case law from other states is also helpful, 

although not controlling in California. In the 

Colorado case Christiansen v. Heritage Hills 1 

Condo. Owners Ass’n, Case No. 06CV1256 (Colo. 

Dist. Ct. Nov. 7, 2006), the defendant association 

amended its CC&Rs to ban smoking within the 

boundaries of the project. The court evaluated 

the ban under the standard of whether the 

association’s actions were reasonable, made 

in good faith, and not arbitrary or capricious 

(which is very similar to the California business 

judgment rule standard). The court found that 

THE LAW JOURNAL |   WWW.CACM.ORG4

http://www.krigerlawfirm.com
www.cacm.org


the structure of the association’s building 

allowed smoke to migrate, and that residents 

had tried other means of mitigating the smell. 

The court also noted that the smoking ban was 

reasonably investigated and passed by 3 out 

of 4 owners after trying other options to solve 

the issue. The court further stated that the 

Colorado legislature had recently passed bills 

regulating secondhand smoke, and that citizens 

do not have a fundamental right to smoke. As 

such, the ban neither violated public policy nor 

infringed on any of the owners’ fundamental 

rights. The court additionally held that the 

plaintiff smoker’s actions negatively affected 

the remainder of the community. Hopefully, a 

California court ruling on a community-wide 

smoking ban would apply similar reasoning as 

in Christiansen.

So what options does an association have 

to address smoking? As stated above, an 

association should enforce any nuisance 

provision set forth in its CC&Rs. We also believe 

associations are on firm ground to ban smoking 

in common areas. Associations typically have 

the right to control their common areas. 

An association’s governing documents may 

additionally grant it authority to take action 

in the interest of protecting the health and 

safety of residents. The tide of public opinion 

is also turning against tobacco, meaning fewer 

homeowners may challenge such a ban.  

raycoexteriors.com
(888) 317-2423
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Pacific Western Bank offers dedicated 
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Note that a community-wide ban on smoking is 

riskier than just banning smoking in common 

areas. While an association might be heralded 

for being health conscious and innovative, it 

also risks being a test case in the California 

courts regarding the enforceability of such a 

ban. However, some associations may be willing 

to take that risk. Associations should keep 

in mind that banning smoking in the entire 

community should most likely be done via a 

CC&Rs amendment, rather than an operating 

rule change. Adopting a ban within residences 

via an operating rule change might result in a 

challenge from a homeowner on the grounds that 

the rule is unreasonable and exceeds the board’s 

authority. Associations can also mitigate the risk 

of a homeowner challenge by implementing a 

grandfathering provision. That is, by drafting a 

community-wide ban to only apply to members 

who buy their homes in the community after 

the CC&Rs amendment has been recorded. 

That way, all new members will be on record 

notice of the ban, and existing owners will 

be less likely to raise a challenge. However, a 

grandfathering provision will not resolve any 

nuisance claims resulting from any smoke 

transmission between residences, and might 

even make such claims more likely since all 

new owners will presumably be non-smokers.       

In sum, associations should tread carefully 

and consult their legal counsel no matter 

which course of action they choose. Tobacco 

smoking may also decrease with time 

since younger people tend to smoke less, 

statistically. However, associations may face 

a new set of challenges in coming years. 

A November 6, 2019 NPR article reported 

that the proportion of high school students 

vaping nicotine has grown to 1 in 4. Young 

people have moved on to a newer, hipper 

trend: vaping and e-cigarettes. There is much 

less research regarding the harmful effects 

of these devices than traditional tobacco 

cigarettes, including their secondhand smoke 

effects, and the legislature has been slow to 

address the trend. Community associations’ 

next challenge might be regulating the 

negative effects of these devices rather than 

traditional tobacco cigarettes.  

ABOUT THE AUTHOR

Rhonda R. Adato is an Associate 

attorney at the law firm of Epsten, 

APC, where she handles transactional 

matters. She is based in Epsten’s San 

Diego office and joined the firm in 

August, 2018.
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WHAT YOU NEED TO 
SEE BEFORE YOU PAY A 
VENDOR

By Lisa A. Tashjian, Esq.

and Tawnza M. Sofranko, Esq.

I

Continued on page 8

n order to keep a community running 

smoothly, an association will likely 

hire vendors numerous times throughout 

the year. Vendors provide services such 

as exterior painting, plumbing, electrical, 

landscaping, tree-trimming, equipment 

repair, extermination, pool maintenance, 

street repair, and more. This article will 

navigate you through the process of 

selecting and hiring a vendor to complete 

your community project by identifying tools 

to be proactive and ultimately reduce risk. 

As part of its fiduciary duties to the 

association, the board of directors 

must adhere to a standard of care in 

its operations and management of the 

association: it must act in good faith, 

reasonably, and in the best interests of the 

association. When it comes to contracts and 

vendors, performing due diligence includes 

investigating, asking questions, seeking 

answers, and, when necessary, consulting 

with experts.  

Entering into vague or poorly written 

contracts can expose the board and the 

association to unnecessary liability. So, what 

can managers do to help the board minimize 

exposure?

Pre-Contract
Start simple and familiarize yourself with 

potential vendors. Social media often contains 

a range of reviews or feedback which can be 

useful tools. A quick Google or Yelp search can 

provide you with review and feedback about 

the vendor. While online reviews may not be 

the most reliable source, the feedback may 

encourage you to ask questions and establish 

guidelines with the vendor. Management 

should also request references from the 

vendor, which should be used to contact the 

vendor’s past clients for input and feedback 

regarding the vendor’s work and performance.
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Next, boards and management should review a 

vendor’s years of experience, business license, 

corporate status, and the like. Ensuring that 

the vendor has the requisite license and is 

in compliance with local, state, and federal 

laws is strongly recommended. If the project 

requires substantial work in the community, it is 

prudent to confirm the contractor has a general 

contractors license.

Additionally, legal counsel can perform a 

bankruptcy or litigation search to confirm the 

vendor has not been sued for poor quality of 

work. Legal counsel can also conduct research to 

verify whether the vendor has ever operated by 

another name, which may indicate the vendor is 

trying to avoid liability from defective work on 

past projects. Contact us!  www.epsten.com • 800.300.1704

Association Counsel
Assessment Recovery

Document Amendments
Election Rules

Dispute Resolution
Contracts & Insurance

Construction Law
Construction Defect Litigation

Civil Litigation
Appellate Law

 Developer Transition
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Common interest development law – it’s complicated.
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Don’t stop after reviewing one vendor! Before a 

vendor is selected and the contract is executed, 

the board has a duty to conduct a reasonable 

investigation to ensure the vendor is offering 

the best price for the scope of services promised. 

This means the board must review more than 

one bid (industry standard is to review at least 

three bids). This does not mean the lowest-priced 

bid must be chosen, it merely means the board 

must perform its due diligence and investigate. 

This evaluation process should be performed in 

executive session to ensure confidentiality of the 

bids.

Forming the Contract
Once the board has conducted research and 

selected a vendor, the board’s job is not done. 

While it may seem daunting, the board must 

review the contract to confirm the terms 

and scope of work are consistent with the 

association’s expectations and needs. The 

contract should also be sent to legal counsel 

to ensure the association is adequately 

protected.

First and foremost, the contract should always 

be in writing. The terms of the contract 

should be clear, concise and include the 

parties and the terms of work. Both parties 

should be able to clearly identify when the 

work will start and end, how long the project 

will take from start to finish, and where the 

work is to occur within the community. It is 

best to establish these guidelines before the 

project begins, which will allow the board to 

communicate important information to the 
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Continued from page 9

residents, including work days and hours.

Once the basics have been established, 

additional provisions must be identified and 

clearly set forth in the contract, including, but 

not limited to: 

Statement of work – Sets forth specifics of 

the work to be performed and should be as 

detailed as possible.

Compensation - Establish a clear schedule/

timing for payments and amount. This 

section should also set expectations, for 

example ensuring that invoices will be 

provided (monthly, or by progress/phase). 

Termination – Identify and confirm the 

result should either party fail to perform 

their obligations or unsatisfactory work; 

confirm whether fines or penalties imposed 

will be imposed on the association if the 

contract is terminated.

Indemnities – Vendor should agree to hold 

the association harmless from all damages, 

injuries, and/or claims that arise or relate 

to the work performed by the vendor and/or 

its employees as a result of the service/work 

provided.

Insurance – Require a “certificate of 

insurance” directly from the vendor’s 

insurance agent with a written notice of 

cancellation, expiration, reduction in 

coverage, material changes, etc. The vendor 

must also provide “additional insured” 

endorsements listing the association and 

management, and provide same prior to 

commencing work.

Mechanics Liens – Requires the vendor 

to seek releases of liens from suppliers and 

provide proof of same throughout duration 

of project.

Warranties – Depending on the project, 

the service/product should be guaranteed 

against defects in labor, materials, or both.

Completion – Define when completion 

occurs.

Again, the contract should be reviewed 

and discussed by the board in executive 

session. Once the board and legal counsel 

have thoroughly reviewed and approved the 

contract, formal approval of the contract 

should be noted in an open meeting.

Completing the Project 
Upon contract execution, a designated contact 

or representative should be identified to 

monitor the work, including, but not limited 

to periodic inspections as work is completed, 

identifying procedures/guidelines for 

conducting work on the property, follow-ups, 

correspondence, etc. At project completion, 

a final walk-through must be conducted 

and close-out documents, if any, should be 

THE LAW JOURNAL |   WWW.CACM.ORG10



ABOUT THE AUTHORS

Lisa A. Tashjian, Esq. and Tawnza 
M. Sofranko, Esq. specialize in general 

counsel, litigation and assessment collection at 

Beaumont Tashjian in Woodland Hills. Tashjian 

has been in the industry 20 years and Sofranko 

one year. 

executed. Close-out documents may include 

obtaining necessary permits, final invoices, 

a certificate of completion, lien releases, 

etc. Now, you can pay the vendor! Although 

the contract may call for progress payments, 

at least 10% of the project cost should be 

withheld until the final walk-through, which 

will ensure the vendor makes final fixes, if 

necessary.

At the end of the day, the members have 

placed the utmost trust and confidence in 

the board to manage and protect association 

PROPER MANAGEMENT
HANDLING OF RESERVESAND

By Michael T. Kennedy, Jr., Esq. 

A

Continued on page 13

property and money. Consequently, it is critical 

that the board is proactive when entering into 

contracts which includes researching, asking 

questions and seeking legal guidance when 

appropriate.

board of directors has a significant 

responsibility to the membership of 

an association; insofar as a member’s unit is 

usually their largest investment, and by buying 

into a common interest development, they 

delegate the management of that investment 

to the board. That is why California law 

recognizes a board member’s responsibility as 

“fiduciary” in nature.  

Everyone in our industry has heard this term, 

but perhaps not everyone appreciates what 

that means. A good definition of the legal 

concept of “fiduciary duty” can be found 

in the jury instruction on the topic, when 

a judge instructs a jury what the relevant 

law is at the conclusion of a trial. That 

jury instruction is as follows: “A fiduciary 

duty imposes on a board member a duty 

to act with the utmost good faith in the 

best interests of the membership.”  
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Letter from the

 Guest Editor
Dear Members:

As I write this we are still in the thick of 

COVID-19 shelter in place orders. I hope by the 

time many of you read this that we are back 

in our offices, gyms or perhaps sitting by the 

pool. Above all, I hope we all take with us the 

positives that came along with this national 

pandemic.  

Many of us have learned through this process, 

that our employees and ourselves are productive 

when working from home.  We have learned 

that technology, such as Zoom, makes attending 

board meetings far less cumbersome, and greatly 

reduces windshield time. We have all had the 

opportunity to hit the reset button, and re-

evaluate what is important to us.

If when you read this we are still at home, 

sheltering in place, then you are aware that it 

allows us all a lot more “me time” that we can 

use to our advantage. Let me share with you 

some advice that was passed to me that has 

really helped:  

• Take this time to get better at something.

Learn to play the guitar, paint, sing, knit or

cook.

• Read more.

•  Workout.

•  Clean out your email inbox, organize

yourself.

•  Call people you haven’t talked to that

you miss.

•  Do something nice for someone in your

house (I like doing dishes for this one).

•  Keep a journal of your experience.

•  Limit your consumption of social media

and news to one hour a day.

•  Make a plan for your day and stick to it.

Finally, use this opportunity, whether it has 

passed or continues, to practice gratitude. 

Many of us have been able to keep our jobs 

because of the industry we work in. And as I 

know many of you have experienced, this is a 

very busy time for all of us. Being busy is what 

most of the country is hoping for.  

In closing, I want to thank all the members of 

the Editorial Committee for this issue of the 

Law Journal. I also want to thank Patty, Judy 

and Emily for their tireless work.

Cheers!

ABOUT THE AUTHOR
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Leaks or staining at or around common area planters

Continued from page 11

That “utmost duty” includes managing the 

association’s finances and the repair and 

maintenance of the common areas. Reserves 

cover both; they are the association finances 

set aside for repair and maintenance. There 

must be proper reserves to perform repairs and 

maintenance. Think of it as the association’s 

way of saving up for those projects. If the 

association has not saved up enough to pay 

for the project when it’s time for that project, 

either the project will have to be postponed, 

or the scope will have to be narrowed. Either 

way, the building components will not be 

able to be maintained the way that they need, 

making future repairs even more expensive.  

The only other alternative in the event of a 

reserve shortfall is to pass the burden onto the 

membership via a special assessment or loan, 

neither of which is likely to make the members 

happy.

1.Association and board responsibility to

properly update reserves (Davis-Stirling,

CC&Rs, fiduciary duties and the Business

Judgment Rule)

a. Civil Code § 5550(a) board responsibility

to “cause to be conducted a reasonably

competent and diligent visual inspection”

b. Common CC&R provisions requiring

inspection

c. Failure to follow maintenance schedules

as SB800 defense

Continued on page 14
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d. Business Judgment

Rule; violation of 

governing documents 

(and by extension the Civil 

Code) is not within board 

discretion and thus not subject 

to Business Judgment Rule)

To ensure accuracy, Civil Code Section 

5550 requires that an association’s 

reserve study be updated at least every 

three years. Additionally, the CC&Rs 

and Maintenance Manual provided by 

the original builder will often require 

regular inspections of components that the 

association is obligated to maintain. Failure 

to follow the Maintenance Manual is one of 

only seven (7) possible defenses a builder has 

to an SB800 claim, and the one most often 

argued by the builder’s attorney in defense 

of a claim. Additionally, if a board decides 

not to have the reserve study updated (and/

or to conduct the required inspections) due to 

cost or other consideration, they likely do not 

have the protection of the Business Judgment 

Rule, which protects board members from the 

members’ second-guessing many other types 

of decisions.

There are two components to a reserve study 

update: a financial analysis and a physical 

analysis. The financial analysis includes a 

reserve funding plan and an assessment 

of reserve fund strength. These include 

an analysis of past projections, as well as 

projections of future contributions and 

liabilities.  The assessment of the reserve fund 

strength looks backwards and asks; (1) Has the 

association been setting aside enough money 

for future repairs? And (2) If a new roof is 

needed in 5 years, are they saving enough to 

pay for it?

A physical analysis requires more forward 

looking and involves an assessment of the 

physical condition of those components that 

the association is obligated to repair and 

maintain. This includes ensuring that the 

estimated Remaining Useful Life (“RUL”) is 

estimated accurately, that components are 

aging as predicted, and also to ensure that 
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estimated repair/replacement costs are 

accurate. For example, if the last reserve 

study update estimated that the roof has 

8 more years’ useful life, has the roof been 

aging as predicted so that that estimate 

is still valid? If a given component, in 

this case, the roof, has been deteriorating 

faster than predicted it will need to be 

replaced sooner, so that line item in the 

reserve study is not under-funded. If it 

will last longer than predicted in the last 

update, then that line item may be over-

funded and some funds can be reallocated 

to some other component.

Calculation of the RUL includes an 

assessment of the quality of materials 

used in original construction, the age of 

the component, the weather exposure/

usage of the component, as well as 

any other factors unique to a given 

association. Likewise, the replacement 

cost for components must take into 

account the quality of materials to be 

used, costs of labor and materials in 

that marketplace, as well as permits, 

fees, disposal of materials removed, and 

any other unique factors (access for the 

contractor in an urban setting, etc.)

The physical inspection component of 

the reserve update must also include 

“a reasonably competent and diligent 

visual inspection.” (Civil Code Section 

5550(a)). The California Bureau of Real 

Estate published guidelines for reserve 

study updates a few years ago, and those guidelines 

state that for a physical inspection of the project 

to be “reasonably competent and diligent” it 

should be done by a general contractor or other 

experienced business partner.  

There is an additional component of the physical 

inspection that was just added to the Davis-Stirling 

Act in 2020.  Every third reserve study update 

(that is every 9 years) requires a more in-depth 

inspection of anything with a walking surface at 

least six feet off the ground, as well as all of its 

load bearing and waterproofing components. All 

these components must be inspected 

by a design professional, 

such as an architect or 

structural engineer. 

This requirement, 

which covers 

only wood framed 

construction with at 

least 3 residential units 

per building, 

is a response 

Continued on page 16
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to the tragic collapse of an apartment 

balcony in Berkeley in 2015, where six college 

students died.  This is a much more in-depth 

investigation of balconies, walkways, and stair 

landings.  

In older projects, the cost of inspections 

themselves should be added to reserve 

studies, and the result will be the discovery of 

deferred maintenance and previously unknown 

deterioration, requiring an adjustment to the 

reserves. In newer projects, deterioration of 

components mean construction defects. The 

good news for those newer projects is that 

the builder can be forced to either conduct 

or fund repairs through a Right to Repair 

Act claim. The cost of these inspections will 

vary widely by the type of construction, and 

associations are strongly encouraged to engage 

qualified inspectors early, not just to see if 

there are life safety issues, but also to design 

an inspection program that will comply with 

this new requirement and determine the cost of 

inspections so that that cost can be added as a 

line item to the reserve study.

Ensuring a reserve study is current and accurate, 

not just another of the myriad administrative 

tasks that a community manager must walk 

their boards through, is one of the most 

important tasks that ensure the physical and 

financial health of their associations.
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ANIMAL AGGRESSION
IN HOAs

By Craig L. Combs, Esq.

When pets and assistance animals go bad,
what can and should be done?

S o revered is the bond between pets and

humans that the California legislature 

enacted Civil Code § 4715 which states 

that governing documents for community 

associations may not prohibit an owner from 

having at least one pet subject to reasonable 

rules and regulations. Further, the Fair 

Housing Act requires associations to permit 

residents to maintain an assistance animal 

regardless of restrictions in an association’s 

governing documents. 

Problems arise when pets and assistance 

animals (almost always dogs) become 

aggressive. From belligerent barking to actual 

biting, dogs can become nuisances, even 

dangers, to a community. This in turn can 

create liability for a community association. 

When Does an Association 
Become Liable for an 
Aggressive Animal?
It is well established that with respect to 

damage or injury caused by animals, an 

association’s duty is analogous to that 

of a landlord. Lamden v. La Jolla Shores 

Continued on page 18
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Clubdominium Homeowners Assn., 21 Cal. 

4th 249. The test of a landlord’s liability for 

dog bites is as set forth in Martinez v. Bank of 

America, 82 Cal. App. 4th 883. There are two 

elements to liability:

1. Prior knowledge of an animal’s

aggressive or dangerous disposition; and

2. Right to control the premises and have

the animal removed.

Right to Control
The right of the board to control aggressive 

animals in association governing documents 

varies greatly. Some associations can have 

very specific language in their CC&Rs which 

prohibit certain breeds of dogs (typically 

those considered dangerous by the insurance 

industry based on claims) and permit the 

board to have an aggressive animal removed 

within a short time period. Other associations 

may not have any specific language giving the 

board that right. 

However, nearly all governing documents 

permit associations to abate a nuisance, such 

as an aggressive animal. Accordingly, the 

element of the right to control the premises 

and have an animal removed is usually met in 

the community association context.

Prior Knowledge
Because the right to control is presumed, 

the element of prior knowledge is critical 

to avoiding association liability. An 

association can’t be held liable if it had no 

prior knowledge of an animal’s aggressive 

or dangerous disposition. Chee v. Amanda 

Goldt Property Management, 143 Cal. App. 

4th 1360. But when management or the board 

becomes aware that a potentially aggressive 

animal is being kept within the community, 

the board must conduct a reasonable 

investigation and take appropriate action. 

Addressing Aggressive 
Animals
Appropriate board action when put on notice 

that an aggressive animal may be in the 

community is fact-driven. 

Chronic barkers, such as a dog behind a fence 

or on a balcony which barks menacingly at 
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passersby, are primarily noise nuisances. 

Though the dog is incapable of causing 

actual injury, aggressive barking can be truly 

frightening for some and annoying to almost 

everyone. In such cases the board should 

call the owner into a hearing and require the 

owner take steps to quiet the dog. This can 

include a muzzle, a “bark collar” and/or train 

the dog by attending “bark school.” If the 

owner does not comply or the dog continues 

to pose a nuisance, then the board should 

first impose fines or other milder disciplinary 

action before requiring removal of the dog.

Where there is a fight between dogs, the 

facts can often be unclear and clouded by 

emotional owners. Where there is no clear 

aggressor, the owners should at a minimum 

be warned that further incidents may result 

in disciplinary action (fines and suspension of 

rights), and, if necessary, removal of the dog 

from the community. Where it is clear that 

one dog was the aggressor, the preliminary 

remedies of fines and suspensions might be 

bypassed in lieu of requiring the dog to be 

muzzled at all times while on common area or 

immediate removal. 

The most serious incidents involve dogs 

biting humans. An unprovoked attack 

on a human should generally 

result in the prompt removal of 

the dog. Given prior knowledge 

of the dog’s aggressive 

tendencies, the failure to 

promptly remove the aggressive dog can 

subject the association to liability should the 

dog attack again.

Aggressive Assistance Animals
Under the Fair Employment and Housing 

Act (FEHA), an association may not refuse 

to “make reasonable accommodations in 

rules, policies, practices or services when 

these accommodations may be necessary to 

afford a disabled person equal opportunity 

to use and enjoy a dwelling.” Cal Govt. Code 

12927(c)(1). Permitting a person to have a 

dog to alleviate disabilities is considered a 

“reasonable accommodation.” Auburn Woods 

I Homeowners Assn. v. Fair Employment & 

Housing Com., 121 Cal. App. 4th 1578.

However, aggressive dogs do not get a 

pass just because they are assistance or 

support animals. It is not a “reasonable” 

accommodation where an animal poses a 

nuisance or a danger. 

Further, in the 2002 federal case 

of Zatopa v. Lowe, in granting 

a preliminary injunction 

Continued on page 20
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requiring the removal of a pit bull kept as a 

support animal, even though the dog had never 

acted aggressively, the court held that so long 

as reasonable alternative pets are acceptable to 

the landlord, then the disabled tenant has no 

right under the disability laws to insist on a pit 

bull. The landlords’ offer of a dog belonging to a 

safe and gentle breed constituted a reasonable 

accommodation under both federal and state 

law. Pursuant to that case, an association can 

prohibit the keeping of known dangerous breeds 

as assistance animals so long as the resident is 

permitted to keep another, gentler breed of dog.
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HOW THE 
UPCOMING

CENSUS WILL
IMPACT HOAs

By Katrina E. Solomatina, Esq.

he Census is a survey administered by 

the U.S. government which accounts for 

every single person living in the United States. 

The count is mandated by the U.S. Constitution 

and conducted by the U.S. Census Bureau, a 

nonpartisan government agency. The 2020 

Census counts the population in the United 

States and five U.S. territories (Puerto Rico, 

American Samoa, the Commonwealth of the 

Northern Mariana Islands, Guam, and the U.S. 

Virgin Islands). 

The census provides critical data that lawmakers, 

business owners, teachers and many others use 

to provide daily services, products and support 

for you and your community. Every year, billions 

of dollars in federal funding go to hospitals, fire 

departments, schools, roads, and other resources 

based on census data. The results of the census 

also determine the number of seats each state 

will have in the U.S. House of Representatives, 

T and they are used to draw congressional 

and state legislative districts.

It is also in the Constitution: Article 1, 

Section 2, mandates that the country 

conduct a count of its population once 

every 10 years. The 2020 Census will mark 

the 24th time that the country has counted 

its population since 1790.

Although participating in the census 

is required by law, even if you recently 

completed another survey from the 

Census Bureau, California homeowners 

associations are not required to register. 

Do we know exactly how many HOAs are 

in California? Or are those numbers just 

rough estimates? 

Continued on page 22
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In the past two years, the number of 

common interest developments (CIDs) in 

California has increased by 2.8%, with the 

most significant growth (3.7%) in Northern 

California; Southern California saw a 2.3% 

increase. While it is not known what the 

actual number of California homeowners 

associations is, the generally accepted 

number is that California is now home to 

more than 50,000 CIDs statewide. 

But exactly how accurate is this 50,000 

number? Since California does not have 

a legal requirement for homeowners 

associations to register, it is reasonable 

to suggest that the number is not entirely 

accurate. This is because some HOAs have 

no legal existence due to expired CC&Rs or they 

did not follow the proper procedure to establish 

themselves as CIDs; other HOAs just don’t bother 

to register. However, a complete and accurate 

count is critical for you and your community, 

because the results of the 2020 Census will 

affect community funding, congressional 

representation, and more. In addition, without 

reliable demographic data, there is no way to 

track the crime rate in HOAs, and no way to 

determine the rate and monetary impact of 

construction defect claims. 

Associations frequently raise questions about 

whether they should provide access for census 

takers to their communities. Two of the most 

frequently cited concerns have to do with 

security and privacy issues. 

Census takers are official employees of the US 

Census Bureau. The law requires cooperation 

with census takers. As provided for in 13 U.S.C. 

§223:

Whoever, being the owner, proprietor, 

manager, superintendent, or agent of any 

hotel, apartment house, boarding or lodging 

house, tenement, or other building, refuses 

or willfully neglects, when requested . . . to 

furnish the names of the occupants . . . or to 

give free ingress thereto and egress therefrom 

to any duly accredited [census taker] . . . shall 

be fined not more than $500.
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Associations should cooperate with census 

takers.

If one refuses to provide access to a census 

taker, they can be fined up to $500. The 

$500 fine is small, unless it is interpreted 

to mean per unit, then it could be 

significant.

What can an association do in response to 

a Census Survey Taker showing up at its 

doorstep? 

• Ask For ID. Associations can require

evidence that the person is a census

taker.

• Can you ask to copy a US Census

Taker ID?

Since census takers will often refuse to have 

their ID badges photocopied, associations can 

verify the person’s status by calling the local 

census office and speaking to a manager. Also, 

the census taker’s name and ID information 

can be written down so there is a record of 

who entered the building. In addition, some 

managers, especially in high-rise communities, 

may take an extra step in escorting the census 

takers up to the resident’s unit or calling 

the resident to find out if access will be 

permitted. These are just extra steps, which 

are not required by law, but seem to be a good 

community practice to follow to protect the 

residents.

Continued on page 24
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Sometimes managers are called by people claiming to 

be census takers. They ask for the names of residents 

and for their contact information. For security reasons, 

associations can decline to give out information over 

the phone. If the person comes to the association’s 

management office and provides proper ID, the 

association should cooperate.

In addition to security, privacy issues are often raised 

as a concern by association managers in response to 

questions from census takers. Are managers supposed 

to provide their resident’s contact information to a 

census taker? Such disclosure is not required. The 

managers can simply provide a total number of people 

residing in their association, without disclosing their 

names, addresses or any of their personal information. 

Although residing in a closed community does 

provide additional burdens on California associations 

regarding cooperating with U.S. Census takers, 

the Census is designed to benefit residents and if 

California association residents remain invisible, so do 

all their problems.
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10200 Willow Creek Road, Ste. 150
San Diego, CA 92131
(844) 492-7474 • Fax (858) 564-9380
elaine@naumannlegal.com
www.naumannlegal.com

ELECTION 
ADMINISTRATION
THE INSPECTORS OF ELECTION
Election Administration
Kurtis Peterson
2794 Loker Ave. W. Suite 104
Carlsbad, CA 92010
(888) 211-5332 
info@theinspectorsofelection.com
www.theinspectorsofelection.com

RESERVE STUDY FIRMS

ASSOCIATION RESERVES
Reserve Study Firm
Carol Serrano
Reserve Studies for Community Associations
6700 Fallbrook Avenue, Suite 255
West Hills, CA 91307
(800) 733-1365 • Fax (800) 733-1581
cserrano@reservestudy.com 
www.reservestudy.com

THE HELSING GROUP, INC.
Reserve Study Firm
Ryan Leptien
Serving All of California
4000 Executive Pkwy., Ste. 100
San Ramon, CA 94583
(925) 355-2100 • Fax (925) 355-9600
reservestudies@helsing.com
www.helsing.com

VENDOR COMPLIANCE

ASSOCIATION SERVICES NETWORK
Vendor Compliance
David Jeranko
Vendor & Cyber Risk Management
24000 Alicia Pkwy., Ste. 17-442
Mission Viejo, CA 92691
(949) 300-3702 
davidj@asn4hoa.com
www.asn4hoa.com

http://www.fentongrant.com
http://www.mrcdlaw.com
http://www.constructiondefects.com
mailto:elaine@naumannlegal.com
http://www.naumannlegal.com
mailto:info@theinspectorsofelection.com
http://www.theinspectorsofelection.com
mailto:cserrano@reservestudy.com
http://www.reservestudy.com
mailto:reservestudies@helsing.com
http://www.helsing.com
mailto:davidj@asn4hoa.com
http://www.asn4hoa.com
www.berdingweil.com
mailto:jjackson@berdingweil.com
mailto:cfenton@fentongrant.com
mailto:dryan@mrcdlaw.com
mailto:rachel@constructiondefects.com


2020 CACM

EVENT CALENDAR

3: Enhance Your Professional Presence-Online Course (Day 1 of 2)

4: Enhance Your Professional Presence-Online Course (Day 2 of 2)

---

9: Explaining Financial Statements-Online Course (Day 1 of 3)

16: Explaining Financial Statements-Online Course (Day 2 of 3)

23: Explaining Financial Statements-Online Course (Day 3 of 3)

---

10: The Basics of Association Management-Online Course (Day 1 of 8)

11: The Basics of Association Management-Online Course (Day 2 of 8)

17: The Basics of Association Management-Online Course (Day 3 of 8)

19: The Basics of Association Management-Online Course (Day 4 of 8)

24: The Basics of Association Management-Online Course (Day 5 of 8)

25: The Basics of Association Management-Online Course (Day 6 of 8)

JULY 1: The Basics of Association Management Online Course (Day 7 of 8)

JULY 2: The Basics of Association Management Online Course (Day 8 of 8)

---

18: Advanced Insurance Principles-Online Course

19: Foundational Ethics for Community Managers Course, San Diego

19: Advanced Ethics: Leadership & Decision Making Course, San Diego

25: Advanced Ethics: Leadership & Decision Making Course, Inland Empire

30: Foundational Ethics for Community Managers Course, Sacramento

30: Advanced Ethics: Leadership & Decision Making Course, Sacramento

JUNE

https://cacm.org/event/explaining-financial-statements-11/
https://cacm.org/event/the-basics-of-association-management-series-19/
https://cacm.org/event/enhance-your-professional-presence-9/
https://cacm.org/event/advanced-insurance-principles-7/
https://cacm.org/event/foundational-ethics-for-community-managers-23/
https://cacm.org/event/advanced-ethics-leadership-decision-making-36/
https://cacm.org/event/advanced-ethics-leadership-decision-making-37/
https://cacm.org/event/foundational-ethics-for-community-managers-20/
https://cacm.org/event/advanced-ethics-leadership-decision-making-34/


11: CACM Golf Classic Northern California

The Villages Golf & Country Club, San Jose 

25: Orange County Fall Forum (Afternoon Networking Happy Hour)

29: Bakersfield Fall Forum (Luncheon)

30: Pomona Fall Forum (Luncheon)

8-9: High Rise & Large Scale Summits, Northern California 

20: Sacramento Fall Forum (Breakfast)

21: East Bay Fall Forum (Luncheon)

22: South Bay Fall Forum (Luncheon)

26: CACM Golf Classic Trick or Tee (Southern California) 

Oak Creek Golf Club, Irvine

28: Coachella Valley Fall Forum (Breakfast)

29: San Diego Fall Forum (Luncheon)

4: Southern California Holiday Party

9: Northern California Holiday Party

Please check the CACM website (www.cacm.org) regularly for the most current information regarding 
course schedules and events as information changes in response to COVID-19.

OCTOBER

DECEMBER

SEPTEMBER

http://www.cacm.org
https://cacm.org/events/golftournament-northerncalifornia/
https://cacm.org/event/orange-county-regional-forum-2/
https://cacm.org/event/bakersfield-regional-forum/
https://cacm.org/event/pomona-regional-forum-2/
https://cacm.org/events/high-rise-summit/
https://cacm.org/events/large-scale-summit/
https://cacm.org/event/sacramento-regional-forum/)
https://cacm.org/event/east-bay-regional-forum/
https://cacm.org/event/south-bay-regional-forum/
https://cacm.org/events/golftournament-southerncalifornia/
https://cacm.org/event/coachella-valley-regional-forum-2/
https://cacm.org/event/san-diego-regional-forum/
https://cacm.org/events/holidayparties/
https://cacm.org/events/holidayparties/
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